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HUMBLY SHEWETH, -# + 


HAT your petitioner Is purſued, in a nroceſs-of re- 
moving, at the inſtance of Theodore Edgar of Elſhe- 
- thiells, which, in- various ſhapes, has for ſome time 

— litigated with unuſual keenneſs on the part of the * 

ſuer. B 

The facts are as follow :- 

The petitioner having, ſome years ago, acquired right 
to a current tack of the lands of Drumneſs and Craiglingal, 
belonging in property to Mr 22 which tack expired at 

Whitſunday 1764; and being anxious to have a new leaſe 

of the ſame, as they lie v bn dr for him, and con- 


tiguous to his other poſſek he applicd to Mr gg” 
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of Craigdarroch, who, at Mr Edgar's deſire, had viewed 
the grounds and put a value upon them, and propoſed to 
him taking the ſame for nineteen years at a certain rent. 
Accordingly it appears, that Mr Ferguſon did report to Mr 


Edgar the petitioner's propoſal ; in conſequence of which, 
Mr Edgar, on the 3oth of July 1765, wrote a letter to the 
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petitioner, wherein he inſerts a letter from Mr Ferguſon, 
and adds in anſwer as follows: 

My propoſals are, that you ſhall have the refuſal of a 
* tack, with the uſual covenants, for eleven years, at L. 25 
« a year, clear of all burdens or taxes; and that you ſhall 
* build the 'dykes as above propoſed with all expedition ; 
and that, in caſe you die or ſubſet the farm, a clauſe 
« muſt be in ge leaſe, or tack, that Mr Edgar, or his heirs, 
« muſt approve the under-tenant. Theſe are my terms, 
and I grant no other; therefore pleaſe favour me 
„ with your anſwer as ſoon as you can conveniently,” Oc. 

On receipt of this letter, a full copy of which is annexed, 
the petitioner was made perfectly eaſy, nor had the leaſt 
doubt of his being ſecured in the poſſeſſion of the foreſaid 
lands for the ſpace of eleven years, knowing that a miſſive 
was equally binding on Mr Edgar with a tack : However, 


to have a tack regularly extended, he propoſed to meet Mr 


Edgar at Dumfries in the month of September 1765; but 
was neceſſarily detained at home by people who. had come 
to purchaſe wool from him. 

He therefore fent his brother Robert Mitchell ta meet Mr 
Edgar, and let him know that his offer of a tack had been 


accepted of, and to fix a time when the petitioner ſhould 
come to Dumfries and have the tack extended in Mr Edgar's 


prefence. , | 
Accordingly the petitioner's brother did. meet with Mr 


Edgar, and paid him a year's rent of the lands, conform to 


receipt produced in proceſs; and, at the ſame time, made 
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an appointment with Mr Edgar for a meeting between: him 

and the petitioner. | : 
In conſequence of this appointment, the parties did ac- 

tually meet at Dumfries in November 1765, and went to 


the houſe of Mr Malcolm, a writer there, in order to have 


the tack extended. 

But it ſeems, that by this time Mr Edgar had got a 
more advantageous offer for the lands ; and therefore want- 
ed to fall on ſome pretext to get off with the petitioner : So, 
in order to bring this about, he infiſted that the tack ſhould 
be regulated by the new ſtile. This he well knew the pett- 
tioner would never agree to; becauſe he poſſeſſed the lands 
according to the old ſtile; and conſequently his entry was 
according to that ſtile: So that making the iſh or expiry of 
his tack according to the new ſtile, cut him out of eleven 
days, beſides throwing him out of poſſeſſion at a time when, 
by the univerſal cuſtom of that part of the country, he could 
not enter to any other farm. 

Upon this pretext, Mr Edgar was pleaſed to tell the pe- 
titioner, that ſince he refuſed to agree to the new ſtile, and 
would, forſooth, fly in the face of an act of parliament, 
with a great deal more to the ſame purpoſe, he would not 
let him have the lands at all; and, affecting to be in a very 
great paſſion, he left the petitioner abruptly. | 

The petitioner, conſcious that he already had a right to 
a leaſe for eleven years by Mr Edgar's miſſive, and there- 
fore being not a bit diſturbed by all theſe big words, very 
calmy told Mr Edgar, that he was willing to ſtand to the 
terms of the miſſive, but that he would not recede from 
them in a ſingle article. | | | 

Soon after the parties had this meeting, Mr Edgar thought 
proper to ſet the lands to other two tenants for the ſpace of 
eleven years after Whitſunday 1 766, as appears by a tack 
| Oar dated 25th. December 1765; and in the month of 


ch 1766, he commenced a proceſs of removing before the 
: ſtewart- 
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ſtewart · depute of Kirkcndbright againſt the petitioner, to 
have him removed at the enſuing Whitſunday, 

In defence of this action, it was pleaded for the petitioner, 
I, That the purſuer had produced no title in his perſon to 
carry on the action: 2h, That the principal tackſman was 
not called: 3dly, That the purſuer's holograph miſſive was 
equally ſufficient as a tack ; and therefore the defender 
could not be removed. 

Your Lordſhips need not be troubled with a recapitula- 
tion of the various ſteps of procedure had before the ſtewart ; 
the petitioner ſhall only obſerve, that as the ſtewart-ſubſti- 
tute ſuſtained action at the purſuer's inſtance, without any 
title being produced for him, the defender complained of 
that judgment by bill of advocation; and the Lord Kennet 
Ordinary, on the 24th April 1766, upon adviſing the bill, 
with anſwers, replies, duplies, and triplies, remitted che 
* cauſe, with this inſtruction, That he ordain the purſuer to 

produce his title to carry on the removing.“ 

As the purſuer had then no title to produce, the e 
tion given by the Lord Ordinary proved fatal to his plea ; 
ſo that he was obliged to drop the proceſs in which his 
keenneſs had led him to be premature, 

However, Mr Edgar having expede a charter under the 
Great Seal 6th Auguſt 1766, whereupon he was infeft 15th 
September, and had his feifine regiſtrate at Dumfries 13th 


October the ſame year, he, with as much keenneſs as ever, 
raiſed a proceſs before this court againſt the petitioner for 


having him removed at Whitſunday 1767. 

Againſt this action, the petitioner pleaded, that he was. 
antitled to hold his poſſeſſion for eleven years, in virtue of 
the purſuer's holograph miſſive above recited ; and that the 
purſuer could not be allowed to proceed in his proceſs, un- 
til he paid to the defender the expences he had unneceſſarily 


been Put to by the proceſs before the inferior court, to 
which 


! 


which he humbly contended he was well intitled, as that 
proceſs was advocated and joined with the preſent proceſs. 

Lord Juſtice Clerk Ordinary, on adviſing minutes of de- 
bate, was pleaſed, on the 21ſt February 1767, to pronounce 
the following interlocutor: © Having conſidered the con- 
joined proceſſes and above debate, before anſwer, ordains 
* the purſuer, on or before the 28th inſtant, ro confeſs or 
deny, by a writing under his, or the hand of his procu- 
“ rators, whether or not the defender ſent him notice by 
* his brother, that he was to accept of his offer of a tack 
for 11 years; and whether or not the parties did after- 
* wards meet at Dumfries, and in the houſe of Mr Mal- 
« colm writer, in order to have the tack extended; and alſo 
to condeſcend upon the reaſon why the tack was not ex- 
* tended accordingly ; and particularly, to anſwer whether 
* this was owing to their different opinions about the iſſue 
of the tack, as mentioned by the defender in the third 
page of the minute, or to what other cauſe.” 

In terms of this interlocutor, Mr Edgar gave in anſwers 
importing a denial of the facts put to him; and replies 
were given in for the defender, endeavouring to ſhew, that 
no credit ought-to be paid to Mr Edgar's anſwers, as they 
appeared to him inconſiſtent, and improbable. 

But the Lord Ordinary on the 11th of March 1767, was 
pleaſed to pronounce the following interlocutor: Having 
* conſidered the interlocutor of the 21ſt of February laſt, 
“ with the purſuer's anſwers to the facts therein ſtated, and 
“ replies for the defender, finds it proved, that the purſuer, 
by his holograph letter dated the 3oth of ſuly 1765, ad- 
© dreſſed to the defender, did make offer to the defen- 
der of a tack of the lands in queſtion for eleven years, 
* with the uſual covenants, at the rent therein mentioned, 
* and deſired the defender's anſwer to the above offer or 
*« propoſal as ſoon as he could conveniently; and finds no 
evidence that the defender agreed to accept of the tack, 

B upon 


ten obligation to the grantee, who again, on his part, teſti- 
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upon the terms offered by the purſuer; and therefore re- 
pells the defences, and decerns in the removing, ſuperſe- 
ding extract till the third ſederunt-day of June next.” 
Againſt this interlocutor, your petitioner preferred a re- 
preſentation; in which he contended, - that there was 
{uſkcient evidence before the Lord Ordinary, that he had 


accepted of the miſſive. This repreſentation having been 


ordered to be anſwered, the purſuer, as it would appear, be- 
ing conſcious that the proof was ſtrong in favour of the 
petitioner, thought proper pretty much to wave conſiderin 
it in his anſwers; but took up other ground, and endea- 
voured to maintain, that the miſſive founded on could not 
be available, unleſs it was ſhewn, that- the petitioner ac- 
cepted of it by returning a written anſwer: And this point 
was handled in a very elaborate and ingenious manner by 
the learned counſel who was employed for Mr Fdgar. 

The Lord Ordinary, on confidering the above repreſenta- 
tion, with the anſwers, was pleaſed, on the th of Auguſt 
1767, to pronounce the following interlocutor : © Having 
* conſidered: this repreſentation, with the anſwers thereto, 
< refuſes the deſire of the repreſentation, and adheres to 
* the former interlocutor, ſuperſeding extract till the third 
* ſederunt-day of November next.” | 

Your petitioner preferred a ſecond repreſentation, which 
his Lordthip on the 23d November 1767, was pleaſed” to re- 
fuſe without anſwers. * * | 

Your petitioner humbly begs leave to ſubmit his cauſe to 
the review of your Lordthips, 

And, in the firft place, he does with ſubmiſſion contend, 
that a miſſive, granting or promiſing to grant a tack is bind- 
ing on him who writes it, without any written acceptance 


on tlie part of him to whom it is directed. Tacks themſelves 


were antiently conſidered to be monolateral deeds of the 
nature of charters, ſo that the granter came under a writ- 


fied 
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fied his acceptance rebus et fads; and the petitioner is ad- 
viſed that there is no poſitive legal alteration with regard 
to this, Certain it is, that over all the counties in Scotland, 
lands are frequently ſet by miſſives; which method, indeed, 
is by many people preferred to the formality of granting 
tacks; and it is a jeſt to ſay that the one party is only 
bound: For if a tenant ſhall enter to poſſeſſion upon a 
miſſive, he can defend himſelf in a proceſs of removing in 
no other way, than by producing that miſſive, to fullfill the 
terms of which he is bound as much as he poſſibly could be 
by a tack; as the petitioner has all along conſidered himſelf 
as bound by the accepted miſſive on which he now 
pleads. 

That the miſſive was accepted, your Lordſhips have, in 
the firſt place, a receipt granted by Mr Edgar to Robert 
Mitchel, the petitioner's brother, of a date perfectly coin- 
cident with the time when Robert Mitchell is affirmed to 
have notified to Mr Edgar this acceptance; and indeed 
this circumſtance, joined to the ſubſequent meeting at Dum- 
fries, between Mr Edgar and the petitioner, and the nature 
of the communings then held, cannot but afford a ſtrong 
conviction that the petitioner really had accepted. 

And in weighing this evidence, your Lordſhips will no 
doubt take into the ſcales, the evident intereſt which the pe- 
titioner had to ſignify his acceptance; fince the grounds in 
queſtion lie altogether commodious for his other poſſeſſions, 
of which hehad a current tack. And the purſuer will no 
take upon him to ſay, that the petitioner is either ignorant 
or negligent in the management of his affairs. 

To balance this circumſtantiate evidence, your Lordfhips 
have only the anſwer of Mr Edgar; which, with deference, 
appears to be ſuch as ought not to be greatly regarded, 
=e Mr Edgar has there ſhown ſo many miſtakes in poine 
of fact. * 
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A compariſon between theſe anſwers and the tack now 
produced, will, it is hoped, fully juſtify this aſſertion. 

In the anſwers, your Lordſhips are told that © Mr Edgar 
„ propoſed the term of Whitſunday new ſtile, to be the 
term of entry, believing it a nullity in the law, not to 
* comply with the act of parliament.” 

But, on looking into the tack, it appears, that in a few 
weeks the purſuer learned ſo much of the law as to let theſe 
grounds very willingly according to the old ſtile; which 
is a demonſtration, that his affected nicety about the new 
ſtile was altogether a pretence to get clear of the miſſive 
granted to the petitioner. 

And your Lordſhips are told by this purſuer, that, in the 
new tack, he let the lands for the ſame rent and term of 
years propoſed to Quintin Mitchell.“ * 

But when the tack is looked into, it will be found, that 
the terms are very different from thoſe of the miſſiive, not 
only of different terms ſpecified with regard to the buil- 
ding of dykes, but in the tack the tenants are to © be al 
* lowed the expences of building a barn and byre upon 
* the ſaid lands, ſuitable and proper for ſuch farms ;” for 
which not a ſhilling is allowed, nor even a word ſaid with 
regard to it, in the miſhve. 

But what muſt ſtrike your Lordſhips very ſtrongly, not 
only to ſhow the inaccuracy of Mr Edgar's anſwers, but 
alſo give your Lordſhips a key to the purſuer's extraordi- 
nary conduct, is the differences between the miſſive and the 
tack. | | 

In the miſſive the petitioner has a refuſal of a tack at 
L. 25 a-year, clear of all burdens or taxes; whereas, in the 
new tack now produced, the tenants are taken bound * to 
make payment of the ſupply, miniſter's ſtipends, ſchool- 
* maſter's ſalaries, and all other burdens or impoſitions 
due and payable forth of the ſaid lands, impoſed, or to be 


« impoſed.” 
This 


La 


This is a material difference indeed, and is truly the dif- 
ference which induced Mr Edgar firſt to break off from 
the petitioner with a quibble. about the new and old ſtile; 
then to dragg-bim into the ſtewart-court, without having 
any title to remove; and, laſtly, when armed with charter 
and ſeiſine, to ſtage him before this ſupreme court. 

When your Lordſhips therefore balance the evidence in 

favour of the petitioner, with the anſwers of the purſuer, 
it is hoped that you will be clear, that the miſſive was in- 
deed accepted: But, if your Lordſhips ſhould till have dif- 
ficulty, the petitioner would humbly ſubmit, if it would not 
be proper to take the evidence of Robert Mitchell, the bear- 
er of the acceptance; and alſo the evidence of Mr Mal- 
colm writer in Dumfries, the perſon employed to extend the 
tack in terms of that miſhve. 
It happens indeed unluckily, that Robert Mitchell is bro- 
ther. to the petitioner, and therefore not ſo habile a wit- 
neſs. But as the evidence of near relations is allowed a 
certain degree of weight, where there is a penury of wit- 
neſſes, the petitioner flatters himſelf, that the depoſition of 
his brother, and Mr Malcolm, joined to the circumſtances 
already before your Lordſhips, will furniſh a compleat and 
ſatisfaftory proof of the juſtice of his plea; fince, in caſes 
of this nature, where a tenant contracts with his maſter bo- 
na fide, the moſt ſtrict legal proof is not required. 

The petitioner would beg leave to ſtate to your 
Lordſhips another defence againſt this proceſs of removing; 
and he ſhall do it in a very few words, 

By the miſſive founded on, the petitioner has the refuſal 
of a tack; and it is ſubmitted to your Lordſhips, if that 
expreſſion does not entitle him to plead, that this miſſive 
was ſtill binding upon Edgar, till ſuch time as the peti- 
tioner had given a refu/al; that is to ſay, granted an ex- 
preſs renunciation of the offer made to him. 


C Beſides, 
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Beſides, it appears from the miſſive, that the petitioner 
was not limited to any time; it only ſays, © Favour me 
* with your anſwer ſo ſoon as you can copyeniently.” 

Now, the purſuer will not deny, but the petitioner 
ſignified his acceptance at no great diſtance of time; for he 
accepted judicially by defending againſt the firſt proceſs of 
removing, and founding on the miſſive, eighty days before 
the term ; ſo that Mr Edgar cannot complain of having been 
long in uncertainty, if it can be ſuppoſed he was in any 
after the communing at Dumfries, when he was directly 
told by the petitioner, that he was to ſtand to the terms of 
the miſſive. At any rate, if your Lordſhips ſhall not be ſatis- 
fied with the evidence already before you, and ſhall not 
think it competent to allow your petitioner to aid and com- 
pleat that evidence by the mean of proof which he has 
mentioned, your Lordſhips will be pleaſed to allow your 
petitioner to prove the acceptance of the miſſive, by a refe- 
rence to the oath of Mr Edgar himſelf. | 

The petitioner is ſorry to have troubled your Lordſhips 
with ſo many words on this cauſe. But the queſtion in iſſue 
is a matter of ſome conſequence to him; he cannot 
help feeling the hard uſage he has met with from the pur- 
ſuer, and is very anxious that your Lordſhips ſhould 
ſee this matter in the light which he humbly maintains to 


be juſt. 


. 

May it therefore pleaſe, Lordſhips, to alter the Lord Or- 
 dinary's interlocutors, and to find, Imo, That from the 
proof now before your Lordſhips, your petitioner did 
not refuſe the tack, as offered in the miſſeve, but, on 
the contrary, rebus et factis acce led to it. Or, if 
your Lordſhips ſhould not think the proof ſufficient, 
2do, To allow your petitioner to prove his acceptance 
by the oaths of Mr Malcolm writer in Dumfries, and 


. Robert Mitchell your petitioner's brother, and to 


grant 


3 


grant diligence; and, if your Lordſhips ſhould not a- 
gree to that mean of proof, 3tio, To allow your pe- 
titioner to prove his acceptance by the oath of Mr 


Edgar himſelf. 
According to Juſtice, &c. 
JAMES BOSWELL. 


Follows Mr Edgar's holograph LETTER to the Petitioner. 


Mr Mitchell, 
AS I promiſed to write to you my reſolution about 
your farm of Drumneſs and Craiglingall, I think it right to 
acquaint . you, that on the 27 of Auguſt laſt, I received 
the following letter from James Ferguſon, Eſq; of Craig- 
- darroch : 


S I R, 

« Aﬀter I had viewed the ground, I met with Mr Mit- 
* chell. who ſeems to be a very diſcreet man, and conver- 
* ſed him fully on the ſubjeR,. He wiſhes to take the ground, 
* as it is convenient for” BIS other poſſeſſions; but deſired 
me to acquaint you, that he could not take it on any o- 
ther terms than the following, viz. To pay twenty-five 
* pounds Sterling yearly rent, and to be relieved of all pu- 
_ * blic burdens, or twenty-three pounds, and him to pay all 

public burdens. —Part of the marches are, I ſee, already 
* incloſed; and Mr Mitchell inſiſts, and indeed very pro- 
* perly, that the remainder be incloſed alſo, and that a di- 

« viſion-dyke ſhall be made through the grounds 2 — 
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high road; he will aſk no further aſſiſtance from you, 
but apply the rents to that purpoſe until theſe dykes are 
„ finiſhed; and from the Whitſunday after theſe dykes are 


„ Gniſhed, he will pay an additional rent of L. 5 per cent. 


for the money expended upon theſe, and at the ſame rate, 
“for the money expended upon the diviſion-dyke from 
* Whitſunday after it ſhall be finiſhed; he will become 
* bound to finiſh all theſe dykes within the firſt four years 
* of the tack ; at the ſame time, he will carry them on as 
* faſt as poſſible, and finiſh them ſooner if it is in his 
power. He likewiſe inſiſts to have the tack for nineteen 
< years, with a power to aſſign or ſubſett in caſe he ſhall 
happen, during the tack, to loſe. his other poſſeſſions; 
and he will be bound for the payment of the rent. His 
« reaſons is, that during the years the dykes are build- 
ing, the grounds muſt ſuffer very conſiderable damage, 
< by quarrying and leading the ſtones, and by paſturing 
the horſes, which muſt be graſed upon it for that pur- 
« poſe; and it will be ſome years after the dykes are fi- 
* niſhed, before the ground can fully recover the damage, 


* ſo as a tenant can reap the proper benefit of the inclo- 


fing: In that view, which is a very juſt repreſentation of 
* the caſe, one third atleaſt of a nineteen years tack muſt be 
expired before the tenant can begin to reap the benefit of 
* the tack; and conſequently, unleſs he is ſecure in the be- 
* nefit of the other two thina, it is not to be expected he 
« will think it worth his while to be at the trouble of in- 
* cloſing, Mr Mitchell. is very ſenſible that the ground 


is extremely convenient for him in his preſent ſituation, 
*and is very defirous to keep it; but, at the ſame time, de- 
* fired me to acquaint you, that he will take it upon no 
* higher terms, and for no ſhorter time than nineteen 
« years.” f 
In anſwer to the above, my propoſals are, That = 
a 


„ 


ſhall have the refuſal of a tack, with the uſual cove- 
nants, for eleven years, at twenty-five pounds a-year, clear 
of all burden or taxes, and that you | build the dykes 
as above propoſed with all expedition; and that, in caſe you 
die, or ſubſett the farm, a clauſe muſt be in the leaſe or 
tack, that Mr Edgar or his heirs muſt approve the under-te- 
nant. Theſe are my terms, and I will grant no other; there- 
fore pleaſe favour me with your anſwer as ſoon as you can 


conveniently, and oblige 
Dr Sir, 
Elſhieſhields, July * Your very humble ſervant, 
I7095 


(Signed) THEoODORE EDGAR, 
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